ST 99-0209-G L 06/25/1999 TELECOMMUNI CATI ONS EXCI SE TAX

The Tel ecommuni cations Excise Tax is inmposed upon the act or privilege of
originating or receiving intrastate or interstate telecomunications in
Illinois at the rate of 7% of the gross charges for such tel ecomunications
purchased at retail fromretailers. See 86 Ill. Adm Code 495. (This is a
GlL).

June 25, 1999

Dear XXXxX:

This letter is in response to your letter dated April 12, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information
is not a statenent of Department policy and is not binding on the Departnent
See 2 IlII. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

I am so confused by your letter that | must ask for clarification.
Allow me to restate our situation. W own a corporation call COVPANY
W have created a new service that will be sold through pre paid phone
cards as a two way comuni cation service. Qutbound calls can be made
using the prepaid balance on the card. I nbound calls can be received
in voice mail that we provide as part of the service. Al calls in
and out of our systemare carried by standard T-1 connections supplied

by BUSINESS and processed through their network. Enclosed is a
statement from BUSINESS which lists all of the taxes that we pay for
t hese calls. You will note that the Illinois State nessages tax and

excise tax is listed as line itens.

W intend to sell the cards to distributors who will in turn sell them
to stores. Stores will sell themto the general public. These stores
could be a gas station, a drug store, a pager store or a cellular
phone store.

Your paragraph four says, 'In sonme cases, retail stores purchase
tel ephone cards from tel ephone service providers and then sell the
cards to customers at marked-up prices. In this scenario, we do not
consider the retail stores to be retailers of communications. |In that
case t he retail store is not responsi bl e for col l ecting
Tel ecommuni cati ons Excise Tax at the point of sale of the card to its
custoner or at any other point.'

Your paragraph six says, 'Therefore, as a practical mtter, because
retail stores will not know when sales are made what taxable services
cardholders will later consume, retail stores should charge the tax on
the full sales prices of the cards.
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This is confusing to nme. Do we have all of the tax obligations
covered or not? Should we charge tax to the distributor or not?
Should the distributor charge tax or not? Should the stores charge
tax or not? Please advise use.

The taxation of phone cards is very fact specific and tax liability
obligations are difficult to ascertain absent detailed information regarding all
transacti ons. Sales of telephone cards by retailers are not subject to

Retail ers’ Qccupation Tax. However, the Tel ecommuni cations Excise Tax may apply
depending upon whether the retailers are in effect the retailers of the
t el ecommuni cati ons. The Tel econmuni cati ons Excise Tax is inposed upon the act or
privilege of originating or receiving intrastate or interstate tel econmunications
in Illinois at the rate of 7% of the gross charges for such tel econmunications
purchased at retail fromretailers. See 86 Ill. Adm Code 495, encl osed.

Pursuant to Section 495.100(a), "gross charge" means the anount paid for the
act or privilege of originating or receiving tel ecommunications in this State and
for all services and equi pnent provided in connection therewith by a retailer,
valued in noney, whether paid in noney or otherwise, including cash credits,
services and property of every kind or nature, and shall be determ ned w thout
any deduction on account of the cost of such telecommunications, the cost of
mat eri al used, |abor or service cost or any other expense what soever.

Cenerally, two factual scenarios exist. In the first scenario, retailers
purchase tel ephone cards fromtel ephone service providers and then sell the cards
to customers at marked-up prices. In this instance, retailers of such tel ephone
cards are not considered to be retailers of telecomunications and are not
responsible for collecting Telecomrunications Excise Tax. Their tel ephone
service providers are responsible for collection and paynment of the tax. The
tel ephone service providers deduct the charge for the phone calls and the tax
against the balance of the cards. An exanple of this scenario is where a
conveni ence store purchases the tel ephone cards from the tel ephone conpany and
then sells the cards to their customers at a marked-up price. |In this instance,
the tel ephone conpany is the service provider and is responsible for collecting
and remtting the Tel econmuni cati ons Exci se Tax based upon the gross charges from
sal es of teleconmunications. If the telephone conpany sells $20.00 telephone
cards to the convenience store for $18.00 and the convenience store sells the
card to its customer for $20.00, $20.00 is the amount of the gross charges
subject to tax. The tel ephone conpany must collect the Tel ecommuni cati ons Excise
Tax based upon this final anmount because that is the amount paid for the act or
privilege of originating or receiving tel econmunications in this State.

In the second scenario, the retailers may purchase actual blocks of

tel ecommuni cations from tel ephone service providers and resell it to their
cust oners. In this instance, the retailers are considered to be retailers of
t el ecommuni cati ons and as such are responsi bl e for col l ecting t he
Tel ecomruni cati ons Excise Tax. It is in this case, where the retailer is

considered to be a retailer of telecomunications, that retailers should, as a
practical matter, charge the Telecommunications Excise Tax on the full sales
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price of the telephone card. This is due to the fact that teleconmunications
retailers have the burden to establish that charges are exenpt from tax. The
only way to docunment this would be through the records showi ng the origination,
for instance, of each call. Since the retailers are not likely to have this
informati on, they should charge the tax on the full sales price. This rule only
applies to the second scenari o.

Your letter did not contain sufficient information for us to ascertain the

specific nature of your activities. From the limted facts set forth in your
letters, we surmse that your conpany is acting as a telecomunications service
provi der. If that is the case, you should purchase the telecomunications for

resale and then collect and remt tax to the Departnent based on your gross
char ges.

As a general proposition, charges for voice mail services are not subject
to Tel ecommuni cations Excise Tax if they are disaggregated from transm ssion
charges and separately identified 1in the books and records of the
tel ecommuni cations retailer. The provisions of 86 Ill. Adm Code 495.100(c)
state, in part, that "[c]harges for answering services, for exanple, whether
provided electronically or by live operators, represent charges for the storage
of information or data for subsequent retrieval, and are not subject to tax,

provided that these charges, i f provided in connection wth taxable
tel ecommuni cati ons, are disaggregated and separately identified in the books and
records of the retailer.” If voice mail charges are not disaggregated from

transni ssion charges, they are subject to tax.

Effective January 1, 1998, the Tel ecomunications Minicipal Infrastructure
Mai nt enance Fee Act (Act) (35 ILCS 635/1 et seq.) provides for the inposition of
vari ous fees upon tel ecommuni cations retailers.

Section 15 of the Act inposes a State infrastructure maintenance fee upon
tel ecommuni cations retailers "equal to 0.5% of all gross charges charged by the
t el ecommuni cati ons retailer to service addr esses in this State for
t el ecomuni cati ons, other than wreless teleconmunications, originating or
received in this State." (35 ILCS 635/15(b).) Section 15 also provides for an
optional infrastructure maintenance fee which telecomunications retailers may
pay "with respect to the gross charges charged by the tel ecommuni cations retailer
to service addresses in a particular municipality for tel econmunications, other

t han Wi rel ess t el ecommuni cati ons, origi nating or recei ved in t he
municipality...." (35 ILCS 635/15(c).) These fees are collected, enforced and
adm nistered by the Illinois Departnment of Revenue. (35 ILCS 635/25(b))

Section 20 of the Act provides that municipalities nmay inpose a nunicipal
infrastructure maintenance fee upon teleconmunications retailers. This fee is
based upon gross charges charged by the telecomunications retailers to service
addresses in the municipality for telecomunications originating or received in
the rmnunicipality. This fee is collected, enforced, and adnm nistered by the
muni ci pality inposing the fee. (35 ILCS 635/25(c).)
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Illinois municipalities are also authorized to inpose a nunicipal
t el ecommuni cati ons tax. (See 65 ILCS 5/8-11-17.) The tax is inposed on the act
or privilege of originating in such nunicipality or receiving 1in such
municipality intrastate or interstate teleconmmunications by a person at a rate
not to exceed 5% of the gross charge for such telecomunications purchased at
retail froma retailer by such person. (See 65 ILCS 5/8-11-17(a)(1) and 65 ILCS
5/8-11-17(a)(2).) This tax may only be inposed if the nmunicipality does not have
in effect an occupation tax inposed on persons engaged in the business of
transmtting nessages by neans of electricity as authorized by Section 8-11-2 (65

ILCS 5/8-11-2) of the Illinois Minicipal Code. The nunicipality inposing the tax
provides for its admnistration and enforcenent, not the Illinois Departnment of
Revenue. Therefore, questions regarding this tax should be addressed to the

i ndi vidual nunicipalities inposing it. There is no equivalent statute for county
gover nment s.

In addition, the Enmergency Telephone System Act provides that "[t]he
corporate authorities of any municipality or any county nay, subject to the
limtations of subsections (c), (d), and (h), and in addition to any tax |evied
pursuant to Section 8-11-2 of the Illinois Minicipal Code, inpose a nonthly
sur char ge on billed subscri bers of net wor k connecti on provi ded by
tel ecommuni cation carriers engaged in the business of transmtting nessages by
means of electricity originating within the corporate limts of the nunicipality
or county inposing the surcharge at a rate per network connection determned in
accordance wth subsection (c)." (See 50 ILCS 750/15.3(a) and (c).) "The
surcharge authorized by this Section shall be collected from the subscriber by
the tel econmuni cations carrier providing the subscriber the network connection as
a separately stated item on the subscriber's bill." (50 ILCS 750/15.3(f).) This
surcharge is paid to the nunicipality, county or Joint Emergency Tel ephone System
Boar d. (See 50 ILCS 750/15.3(g).) Questions regarding the surcharge should be
addressed to the nmunicipality or county inposing it.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A Jarvis
Associ at e Counsel

MAJ: msk
Enc.



